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Summary of Key Points

Introduction

The use of coercion in mental healthcare has long been
subject to controversy, and the call for viable alternatives
is growing both within the profession and among people
with lived experience of coercion in mental healthcare.

This Discussion Paper outlines recent developments in practice,
research and international human rights law concerning
coercion in mental health settings with the aim of supporting
psychiatrists and other mental health professionals in their
work towards improving the quality and safety of mental health
services and putting sound alternatives to coercion in place.

. Understanding coercion in mental health

The terms ‘coercion’ and ‘coercive practices’ are used in

this paper to describe a range of interventions authorised

or enacted by mental health professionals, from involuntary
treatment through to forceful action and threats undertaken
in the course of providing treatment and/or where efforts are
being taken to address the perceived harm a person poses to
herself/himself or others due to a mental health condition.

This paper focuses on supporting alternatives to
coercion in formal health care settings, including
both specialised mental health services and general
medical settings, such as emergency departments
where mental health treatment is provided.

Coercion in informal settings, such as family homes, communal
areas in villages and towns, including sheds, cages, ‘prayer
camps’, or ‘mandated re-education centres’, also raises
serious concerns (though will not be the focus of this paper).

Common coercive practices include formal detention
and treatment without consent (or ‘compulsory
treatment’), including the use of psychotropic
medication and/or electroconvulsive treatment.

Seclusion (locking or confining a person to a space or
room alone) and restraint (actions aimed at controlling a
person’s physical movement) are also forms of coercion.

There is widespread agreement that coercive practices
are over-used and that considerable work is warranted
in mental health systems to ensure that people with
mental health conditions and associated psychosocial
disabilities uniformly have access to high-quality support
that manifests respect for their personhood and takes
into account the full range of needs and rights.

A focus on access to health, and particularly the need
for sufficient mental health supports, invites attention
to designing and resourcing mental health systems that
take into account the full range of needs and rights.

There is a considerable and growing evidence base to
support the implementation of alternatives to coercion.
These alternatives can support the rights of persons with
mental health conditions and associated psychosocial
disabilities without reducing access to effective care and/
or increasing safety risks for themselves or staff.

@ World Psychiatric Association

3.

Clinical, moral and legal grounds
for alternatives to coercion

Two justifications for the use of coercion are commonly
invoked: to address the health interests of the patient;
and/or the protection of patient and/or others.

There is a growing list of reasons to implement alternatives to
coercion in mental health treatment, including the following:

o Clinicians, researchers, and people with lived
experience of mental health conditions have questioned
the clinical benefits of coercive treatment.

o Some mental health service users, their families
and supporters have called for these practices
to be reduced and/or eliminated.

@]

The use of coercive practices may also be
traumatising or otherwise damaging for staff.

o Physical coercion, even when used as a ‘last resort’, carries
serious risks of pain, injury, trauma and even death.

o Emerging service delivery models promote
the avoidance of coercion, including recovery-
oriented and trauma-informed approaches.

o The passage of the United Nations Convention on the
Rights of Persons with Disabilities (CRPD), and subsequent
statements from international human rights bodies,
have challenged nations worldwide to improve access
to voluntary mental health supports and reduce, prevent
and potentially even end coercive interventions.

Some clinicians and other commentators have expressed
reservations about (and in some cases, outright rejection of)
moves to avoid coercion in mental health services. These
include arguments that compulsory treatment must be available
to protect individuals and/or those around them from harm, to
protect individuals’ other rights, and to ameliorate the negative
impacts of certain mental disorders on individuals” wellbeing.

There has also been divergence in the post-CRPD
interpretive guidance offered by UN bodies, with
some UN bodies and pronouncements appearing to
share the concerns raised by many clinicians.

These different views are reflected in debates by policymakers,
government agencies and civil society organisations

all over the world as well as among service users and

persons with associated psychosocial disabilities. There

is a risk that these debates are becoming intractable.

What is often lost is the considerable agreement
that exists across diverse perspectives, and the
pathway that this creates for positive change.

There is widespread agreement that coercive and compulsory
practices are often over-used, and there is an evidence base
to support the implementation of alternatives to coercion.



4. The research base for implementing

alternatives to coercion

e Research, policy and law reform initiatives
indicate that practical steps can be taken to
implement alternatives to coercion.

Governments, service providers or community advocates
have been effective — to varying degrees — when
taking steps to implement alternatives to coercion

Efforts include:
o Hospital and individual service-based changes;
o Legislation that limits the use of coercion;

o National policy seeking to reduce seclusion and
restraint in mental health settings, including public
databases that record the frequency of their use
for benchmarking and accountability; and

o The World Health Organisation (WHO) QualityRights Initiative

Hospital-based efforts, including "Safewards’, 'Six Core
Strategies’ and ‘open door policies’, indicate a reasonably
high degree of evidence for effectively reducing the

use of coercive measures in clinical practice.

Policy changes include national initiatives to reduce the
use of seclusion and restraint, with moderate success
indicated in countries such as the Netherlands.

However, overall, and despite the promising evidence-
base, there are relatively few initiatives worldwide
that are explicitly aimed at reducing coercion.

Most empirical studies that examine efforts to minimise
coercion focus on high-income, "Western’ countries.

In 2019, the WHO QualityRights Initiative released a
comprehensive set of resources for improving quality
of care and reducing coercive practices. The resources
have been piloted and launched in low-, middle- and
high-income countries and are designed for use by a
range of actors, including service providers, individual
healthcare practitioners, as well as national bodies.
Implementation findings are beginning to emerge.

5.

Conclusions: Opportunities for improving practice,
conditions, care and links with community supports

There is growing momentum to develop and implement
alternatives to coercion in the delivery of mental
health services. Service managers, clinicians, and
people with lived experience and their families all

can play a central role in leading change.

Further research is needed to shed light on the processes
that have been effective in bringing about change within the
confines of prevailing social, cultural, and economic barriers.

The next phase of this project will develop a set of case
studies to examine how progress has been achieved in
different settings, including those in three geopolitical
regions and two low- and middle-income countries.

It will produce a set of resources designed to support
mental health professionals and their organisations to
translate the research considered in this Discussion Paper
into support for alternatives to coercion in practice.



1.

Introduction

The use of coercion in mental healthcare has long been subject
to controversy, and the call for viable alternatives is growing
both within the profession and among people with lived
experience of coercion in mental healthcare. History records
efforts by psychiatrists and their colleagues and predecessors
to work with mental health systems and communities across
time and place to support rights-based clinical and societal
practices. On the other hand, there are tragic examples of
coercive practices that constitute large-scale human rights
violations." Despite high-level agreement on key components of
good mental health policy around the globe — from promotion,
to prevention, treatment and rehabilitation — the use of
coercion in mental health settings remains controversial.

In recent years, international human rights bodies have issued
statements challenging the appropriateness and lawfulness of
compulsory treatment and hospital detention and have called
for their replacement with voluntary service provision based

on informed consent.? Professional groups have expressed
concern about these statements, pointing to ethical challenges
and questions of competing rights in clinical practice.® At a
minimum, there appears to be general agreement that many
coercive practices are unacceptable, can cause serious harm
(regardless of intent) and should be viewed as ‘a system
failure’, and that more could be done to shift mental health care
toward a system based on voluntary support.* In the expression
“system failure” we also refer to systems in which the
implementation of mental health care is not recovery oriented.

This Discussion Paper aims to support this shift by
examining relevant debates in policy and practice,
and consolidating the emerging evidence base on
alternatives to coercion in mental health care.

Very few published studies provide practical guidance for
ensuring that treatment, care, and support are available in
ways that avoid coercion and uphold rather than restrict or
violate human rights. This Discussion Paper outlines recent
developments in practice, research and international human
rights law concerning coercion in mental health settings
with the aim of supporting psychiatrists and other mental
health professionals in their work towards improving the
quality and safety of mental health services and putting
sound alternatives to coercion in place. It aims to recognise
the diversity of views and experiences among mental

health professionals, people with lived experience and their
families and supporters, and to address some of the practical
questions that may arise. It reflects a desire to demonstrate
and test the substantive role for psychiatry in implementing
the ‘positive’ rights set out in the United Nations Convention
on the Rights of Persons with Disabilities ("the CRPD’).

. Understanding coercion in mental health

The Oxford English Dictionary defines coercion as ‘the action
or practice of persuading someone to do something by

using force or threats’.5 Another common term, compulsion
is defined slightly differently, as ‘the action or state of
forcing or being forced to do something; constraint’.®

For the purposes of this Discussion Paper, the terms ‘coercion’
and ‘coercive practices’ are used to refer to a range of
interventions by mental health professionals, from involuntary
treatment through to forceful action and threats undertaken to
address the perceived harm a person poses to herself/himself
or others.” The types of practices associated with coercion are
listed below. Wayne Martin and Sandor Gurbai have proposed
that a distinction should be drawn between ‘non-consensual’
and 'coercive’ treatment.® They argue that ‘non-consensual’
treatment — whether in the mental health or general
healthcare — could include ‘any treatment that is undertaken
in the absence of valid consent (Non-Consensual = Without
Consent).” They stress that not all non-consensual treatment

is coercive or forced, and point to several examples from the
general health context — for example, where a person is
receiving treatment while in a coma, or a health professional
(for example, a paramedic or nurse) is tending to an unconscious
person. This paper is not directly concerned with non-objecting,
non-consensual encounters between health practitioners

and persons with mental health conditions and associated
psychosocial disabilities. Although this broader class of
non-consensual interventions raise important human rights
issues, they are not always the same as the narrower subset of
persons who experience what is aptly described as coercion.™

Coercive practices might be permitted under legislation

or policy or might be performed ‘unofficially’."" Whether a
particular intervention is coercive will depend both on the
objective nature of the intervention and how it is subjectively
perceived by the person experiencing it. Some coercive
practices are objectively measurable, such as the use of
mechanical restraint, while other forms of coercion have a
subjective component that may vary from culture to culture and
person to person, as discussed below.'? George Szmukler and
Paul Appelbaum have called for a taxonomy of coercion and
compulsion along a spectrum of morally relevant distinctions,
from persuasion through ‘interpersonal leverage’, inducements
(or offers), and threats, to the use of formal, legal compulsion
or informal deprivations of liberty.” This level of precision

is likely to assist practical efforts to identify and implement
alternatives to particular types of coercion, and may also
assist in evaluating the acceptability of the various grades

of coercion. However, for the purposes of this Background
Paper, the aim is to discuss coercion in a general sense.

This Discussion Paper focuses on coercion in formal
healthcare settings, including both specialised mental health
services and general medical settings, such as emergency
medical departments, where mental health treatment is
provided. We are not referring in this report to services that
are specifically designed for persons with intellectual and/
or cognitive disability, even though such differentiation can
be misleading. Neat distinctions are rarely possible. For
example, people with intellectual or cognitive disabilities
may also use or require mental health care services.
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-

Coercion in non-clinical settings is an important human

rights concern, but falls outside the scope of the research
presented here. It is important to acknowledge the serious
concerns raised by coercive practices in informal settings,
such as family homes, communal areas in villages and towns,
including sheds, cages, ‘prayer camps’, or ‘re-education
centres’." This Discussion Paper does not include examination
of these settings because its chief purpose is to inform

and influence clinical policy and practice. To this purpose

it does, however, include the use of compulsory treatment

in the community that is imposed by formal mental health
services (for example, in the form of ‘community treatment
orders’ and ‘assisted’ or ‘mandated’ outpatient treatment).

Types of coercion

Common coercive practices include detention and treatment
without consent (or ‘compulsory treatment’). Treatment may
involve the use of medications, compulsory surgery and/or other
biological treatments. Other common forms of coercion used

in mental health settings are seclusion (locking or confining

a person to a space or room) and restraint (one of a number

of actions with the purpose of controlling a person’s physical
movement). Restraint can take several forms. Physical or manual
restraint involves physically holding a person (for example, by
the arms or on the ground) in order to administer medication or
otherwise control the person. Mechanical restraint involves the
use of devices like straps, belts or jackets to restrict a person’s
immediate movement."™ A third form of restraint is ‘chemical
restraint’. This is typically defined as the use of psychotropic
drugs for a non-therapeutic purpose, for example, to discipline a
person or make them more compliant to accepting treatment.'®
The extent to which therapeutic and non-therapeutic purposes
can be distinguished in relation to mental health treatment

is contested. For example, there may be differing views

about whether a person’s agitation is a symptom of a mental
health condition or a response to the environment. Factors

such as the nature of medication being used and whether
non-pharmacological interventions are available and have

been tried first may be relevant in distinguishing between

the therapeutic use of medication and chemical restraint."”

Coercion can also occur in nominally ‘voluntary” service
provision. The MacArthur Coercion Study, for example,
which involved over 1500 adults admitted both voluntarily
and compulsorily to hospitals in three US jurisdictions over a
10-year period, reported that a ‘significant minority of legally
“voluntary” patients experience coercion, and a significant
minority of legally “involuntary” patients believe that they
freely chose to be hospitalized'.” In other words, legal
status under mental health legislation may not necessarily
correlate with whether a patient reported being coerced in
being admitted to a psychiatric service. Similar studies in
other parts of the world have indicated comparable results,
in which coercion of nominally ‘voluntary” patients included
the use of threats of civil commitment, incarceration, or
refusal of services for non-compliance.' Outside of hospitals
and other clinical settings, coercion can take place in
individual and family homes, residential facilities, community
services and elsewhere — for example, via ‘community
treatment orders’ and ‘assisted’ or ‘'mandated’ outpatient
treatment — particularly in high-income countries.
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2.2 Finding common ground to support

alternatives to coercion

There is a range of views among clinicians about the
appropriateness and feasibility of completely abolishing the
use of coercion.? The World Psychiatric Association (WPA) has
appointed a Taskforce and is working with the Royal Australian
and New Zealand College of Psychiatrists (RANZCP) in a

Joint Project on this topic. Of primary concern is whether it is
possible without involuntary treatment to meet the needs and
interests of some service users, such as those with suidical
intent or intent to harm others, who refuse treatment. Other
concerns include the question of competing rights and the
current state of mental health systems. In many parts of the
world, health services face systemic challenges and barriers
such as high demand, underfunding, a lack of mental health
specialists, and very few clinical staff who are trained and
experienced in care for people with mental health problems.

In these circumstances, community action and societal change
is just as important as changes in service policy and practice.

The Working Group concluded that a pragmatic approach

to mental health policy and practice is needed to support
increased use of alternative practices, such as supported
decision-making and advanced care directives. Practical
guidance and support for implementing alternatives to coercion
is especially crucial in settings where people with mental
health conditions and associated psychosocial disabilities
can only access professional care at health facilities

with scarce resources and few trained staff. Pressure to
eliminate coercion in such settings without putting adequate
alternatives in place could pose risks for people in need of
treatment, especially when stigma surrounding mental health
disorders prompts fear, exclusion, sensationalised media
coverage, and politicisation of efforts to stop coercion.

There is widespread agreement that coercive and compulsory
practices are over-used, and also concern about the clinical
validity of treatment that involves coercion.?" Although the
United Nations Human Rights Committee, the body that
monitors the implementation the International Covenant

on Civil and Political Rights, contemplated the valid use

of compulsory treatment and detention in circumstances

of last resort in mental health contexts, it emphasised in
the same statement the ‘harm inherent in any deprivation
of liberty” and the ‘particular harms that may result in
situations of involuntary hospitalization’.?? The Committee
further noted States’ obligation to ‘provide less restrictive
alternatives’.?® In 2017, 40 psychiatrist authors of the WPA-
Lancet Commission on the Future of Psychiatry stated that:

For too long, involuntary hospitalisation and treatment
has taken centre-stage in mental health legislation to
the detriment of the rights of people with mental illness,
and pitting mental health professionals and people

with mental illness against one another. Involuntary
hospitalisation is based on ideas of decisional incapacity
and so-called best interests rather than focusing on
decision-making ability and respecting the will and
preferences of people with mental illness.?



Efforts therefore need to turn, according to the authors:

...away from involuntary hospitalisation and instead
focus on enabling decision-making capability, which

is a combination of the unique decision-making

ability of the individual, understanding of the will and
preferences of the individual, and decision-making
support and adjustments to enable people with mental
illness to make legally competent decisions.?

Those on all sides of this debate share a common sentiment
that people with mental health conditions and associated
psychosocial disabilities must have access to various forms
of high-quality support. Some commentators have argued
that the United Nations Convention on the Rights of Persons
with Disabilities (CRPD) places obligations on governments
to go beyond avoiding coercion in mental health treatment
and support. Rather, it requires governments to increase

the provision of and adequately resource voluntary services
and supports, as well as develop alternative models of care
with service users, persons with mental health conditions
and associated psychosocial disabilities, and other affected
parties. The common concern for access to health, and
particularly the need for sufficient mental health supports,
invites a focus on designing and resourcing mental health
systems that take into account the full range of needs and
rights.” These include the right to the enjoyment of the
highest attainable standard of health, freedom from cruel,
inhuman or degrading treatment and the right to life.?”

There is a considerable and growing evidence base to

support the implementation of alternatives to coercion. These

alternatives can support the rights of people with mental
health conditions and associated psychosacial disabilities
without reducing access to effective care and/or increasing
safety risks for themselves or staff. There is also wide
agreement that more research and testing of alternatives
to coercion appropriate to a wide range of settings is
required, including research in settings with vastly different
access to resources.” Section 4 of this Discussion Paper
examines the emerging evidence base following the next
section, which considers contemporary debates surrounding
the use of coercion in mental healthcare settings.

3. Clinical, moral and legal grounds

for alternatives to coercion

Two justifications for the use of coercion are commonly invoked.
George Szmukler and Paul Appelbaum define them thus:

1. treatment is in the health interests of the patient; and/or
2. treatment is needed for the protection of others.?

In the first category, a ‘health interest’ intervention may derive
from ‘paternalistic actions’, that is, an action that ‘involves the
violation of a moral rule but with the intention of preventing

a harm to the person’, regardless of whether a person is
deemed to have decision-making ability (often referred to as
‘hard paternalism’), or from an evaluation that a person lacks
mental capacity (frequently denoted as ‘soft paternalism’).%

In the ‘protection of others’-based interventions, the relevant
justification is not a person’s impaired ability to make treatment
decisions, but rather a determination about the magnitude of
the risk of harm to others and the potential seriousness of the
harm. The exact circumstances in which coercion is considered
to be clinically appropriate (for example, what constitutes a
risk of harm’ and what constitutes a person’s ‘best interests’)
may vary. These justifications remain controversial to a degree,
but they ultimately form the basis for laws governing mental
healthcare that are adopted by many governments worldwide.
Legal authorisation for such measures typically emphasise

the proportionality of restrictions, procedural safeguards such
as expert evidence, periodic review and rights of appeal, and
often, the importance of a “presumption of capacity”.®'

3.1 Motivations for finding alternatives to coercion

There are several motivations for finding and implementing
alternatives to coercion. Some clinicians and researchers
have questioned the clinical benefits of treatment
premised on coercion.*? In the WPA-Lancet Commission

on the Future of Psychiatry report by Dinesh Bhugra and
colleagues mentioned above, the authors noted that:

[tlhe need for legal compulsion should not be taken
for granted: it might really be possible to do things
differently. Development of alternatives to compulsion
requires research, of which little has been done.®

The authors suggested that ‘compulsion” arises from a lack

of resources for mental healthcare more generally (including
resources that promote ‘good practice, high standards, and

well trained mental health professionals’)** as well as ‘wider
societal issues, particularly access to housing, resources, and
employment’ 3> However, the authors also challenged the view that
governments will support coercion-reduction initiatives and noted
that psychiatrists face ‘increasing pressure by some governments
and the media. .. to protect society from potentially dangerous
behaviour of people with mental disorders’ — a pressure they
present as a countervailing force to the CRPD.% Perhaps for

this reason, citing the risk of being ‘stuck in the middle’,*’ the
authors also call for research into whether coercive practices
have produced benefits for people who have experienced them.

Coercive mental health treatment may also take place
outside hospital through, for example, ‘community treatment
orders’ or ‘compulsory treatment orders’ that mandate
compulsory treatment in community settings.® As with
other forms of coercive treatment, there is ongoing debate
about the ethical and human rights implications of these
practices,* and indeed about their effectiveness.®



Many clinicians consider coercion to be a necessary last
resort, for the reasons noted in Section 2. However, it is also
generally acknowledged that individuals subject to physical
coercion are susceptible to harms that include physical

pain, injury and even death. People who have experienced
coercion first-hand in mental health services, as well as their
family members and supporters, have drawn attention to
some of the harms of those practices through testimony and
advocacy.*' Trauma related to the use of coercive measures
can undermine therapeutic relationships, discourage trust in
mental health systems, and repel service users from seeking
help in the future. Coercion may also damage staff morale,
and traumatise other service users and staff members.*

Some governments have supported approaches that minimise
coercive practices. Local initiatives based in hospitals,

services and the community have also generated momentum
for implementing alternatives to coercion. Two prominent
service delivery models which promote minimising coercion are
‘recovery-oriented’ and ‘trauma-informed’ services. Recovery-
oriented practice generally focuses on a person’s ability to
‘recover a fulfilling, satisfying and meaningful life, whether

or not they experience symptoms'. High priority is placed on
respect for self-determination, and interventions that are

‘done to’ people are avoided. Trauma-informed approaches
emphasise the social determinants of distress and mental
health conditions, and inquire ‘sensitively about trauma in order
to understand a person’s life circumstances and to provide
services sensitive to trauma and associated vulnerabilities’.
Trauma-informed services are designed to ensure that ‘every
interaction [within services] is consistent with the recovery
process and reduces the possibility of re-traumatization’,

and often promote ‘no-force’ forms of care and support.

The introduction of the CRPD poses ‘major challenges to long-
established, conventional ideas about involuntary treatment’,
according to George Szmukler.** The main purpose of the

CRPD is to promote and protect the rights and dignity of all
persons with disabilities, including persons with mental health
conditions and associated psychosocial disabilities.* A total

of 180 states and regional integration organizations (like the
European Union) have, at the time of writing, agreed to be
bound by the CRPD.* Signing and ratifying the CRPD signals

a commitment to adopt the laws and other measures that are
necessary to give effect to the CRPD’s provisions.* Ninety-six
states have agreed to additional obligations under the Optional
Protocol to the CRPD, meaning they agree that the Committee on
the Rights of Persons with Disabilities {'CRPD Committee’),” the
United Nations body established to monitor the implementation
of the CRPD, can receive and consider ‘communications’ from
individuals or groups of individuals claiming that the state has
committed a violation of the CRPD Protocol, and can make
suggestions and recommendations to the involved State party.®®
Under the Optional Protocol, the CRPD Committee may also
examine ‘reliable information indicating grave or systematic
violations by a State Party’, conduct an inquiry, make comments
and recommendations, and monitor the actions implemented

by the State party to respond to the recommendations.*

The CRPD confirms that ‘persons with disabilities enjoy legal
capacity on an equal basis with others in all aspects of life’,

and obliges States to provide access to ‘the support they may
require in exercising their legal capacity’.5' Bernadette McSherry
describes the two constituent elements of legal capacity.
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The first is "“legal standing”, in the sense of being viewed as
a person before the law’. The second is "“legal agency” or
what is sometimes referred to as “active legal capacity”. In
many legal systems, legal capacity is contingent on a person
having 'mental capacity’, or the ability to make decisions.®

The support that the state is obliged to provide must respect
the rights, will and preferences’ of the person,®* and has
been summarised as requiring a shift to "systems of supported
decision-making”.® The CRPD states that the ‘existence of a
disability shall in no case justify a deprivation of liberty’, and
affirms the rights of all persons with disabilities to respect
for "physical and mental integrity on an equal basis with
others’, the enjoyment of the highest attainable standard

of health without discrimination, and freedom from torture
or cruel, inhuman or degrading treatment or punishment.’
The CRPD has challenged nations worldwide to improve
access to voluntary mental health supports and reduce,
prevent and potentially even to end coercive interventions.

However, the extent to which this endeavour can and should
aim to eliminate coercion completely is controversial. Several
commentators have noted the ambiguity in the text of the
CRPD itself about whether or not practices such as compulsory
treatment are permitted, which appears to have motivated
some of the declarations entered into by several governments.
A small number of states have entered ‘reservations and
declarations’ to the CRPD concerning coercion in the mental
health context. ‘Reservations’ refer to statements by a state
that “purports to exclude or to modify the legal effect of
certain provisions’ of the CRPD as they apply to that state.*
‘Declarations’, in contrast, set out the state’s interpretation

of a particular provision when it seems unclear, but they

do not purport to alter the legal effects of the CRPD.%

Szmukler has pointed out that claims that the CRPD requires
abolition of coercion do not stem directly from the text of

the CRPD, but from the interpretations provided by the CRPD
Committee.®" The CRPD Committee has insisted that compulsory
treatment and detention of people with psychosacial disabilities
is prohibited under the terms of the CRPD,® including ‘forced
treatment, seclusion and. .. restraint in medical facilities,
including physical, chemical and mechanic restraints’.%

The former United Nations Special Rapporteur on torture and
other cruel, inhuman or degrading treatment or punishment,
Juan Méndez, went a step further in a report in 2013 that
stated 'that involuntary treatment and other psychiatric
interventions in health-care facilities are forms of torture
and ill-treatment’. Méndez urged the ‘revision of domestic
legislation allowing for forced interventions’® and recommended
States to ‘[iimpose an absolute ban on all forced and non-
consensual medical interventions against persons with
disabilities, including the non-consensual administration

of psychosurgery, electroshock and mind-altering drugs

such as neuroleptics, [and] the use of restraint and solitary
confinement, for both long- and short- term application.’®

Other bodies within the United Nations have disagreed
with these interpretations, as we will discuss below.



3.2 Concerns about the push to minimise or end

coercion in mental health treatment

Several prominent psychiatrists and representative bodies
have responded critically to moves to end coercion in mental
health care. Clinicians and other commentators have expressed
several reservations about (and in some cases, outright
rejection of) such changes, including on the basis that:

compulsory treatment must be available to protect individuals
and/or those around them from harm in some cases;

compulsory treatment is sometimes necessary to
protect and secure an individual’s other rights and
freedoms, for instance, the right to life, right to
health, the right to liberty and autonomy;®’

the CRPD Committee promotes an ‘impoverished account of
autonomy’ that ignores the "known volitional effects (literally,
affects [sic] on the will)’ of certain mental disorders and

the impact of those disorders on ‘the understanding and
processing of information upon which a ‘will" is formed’; %

some circumstances will simply not permit ‘supported
decision-making” and informed consent to medical treatment
— whether in mental or general health emergencies

— such as critical encounters where a person’s ‘will

and preferences’ are unclear or contradictory;%

some acute situations, in which a person’s wishes are unknown,
generate immediate dangers in ways that raise distinct issues
compared to long-term encounters with service providers;”® and

even if limiting and preventing coercion is possible, there is

a general lack of guidance on how to implement evidence-
based, therapeutic and safe practices that are compliant with
the CRPD and clinicians’ legal and ethical obligations.”!

It is also notable that there has been divergence in the
post-CRPD interpretive guidance offered by United Nations
bodies, with some bodies and mandates appearing to

share the concerns raised by many clinicians. The Human
Rights Committee and the Subcommittee on Prevention of
Torture and Other Cruel, Inhuman or Degrading Treatment

or Punishment have declared that certain types of coercive
practices can — in some circumstances — uphold the rights
of people with severe mental health conditions.” In 2014, the
Human Rights Committee adopted General Comment 35 on
Article 9 of the International Covenant on Civil and Political
Rights (addressing liberty and security of the person), which
contemplated the use of the deprivation of liberty in the mental
health context.” As touched on in Section 2 above, the Human
Rights Committee deemed coercion justifiable where it is:

necessary and proportionate, for the purpose of
protecting the individual in question from serious harm
or preventing injury to others [...] [if applied] only as a
measure of last resort and for the shortest appropriate
period of time [and with appropriate safeguards].”*

This is a framework, as Wayne Martin and Sandor Gurbai
have pointed out, that reflects ‘existing legislation in many
jurisdictions around the world — legislation that authorises
coercive medical interventions when certain legal conditions
are met and appropriate safeguards are in place’.”®
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The CRPD Committee and Human Rights Committee appear
to have presented conflicting interpretive guidance on the
application of human rights in relation to coercion in the
mental health context. Both positions are articulated in
‘General Comments’. General Comments are documents
produced by United Nations treaty bodies for which there

is a broad global ‘presumption in favour of [the] substantive
correctness of such views’, even as those views can be
challenged by governments and contested with good counter-
arguments.’® States that have ratified the CRPD — and

the mental health professionals who work within them —
therefore face the challenge of navigating this apparent
stalemate.” Martin and Gurbai characterise the challenge as
the ‘Geneva Impasse’, describing it in the following terms:

The watershed question might be posed as follows: Can
coercive treatment ever comply with UN human rights
standards? The answer from one part of the UN human
rights system seems to be: “Yes, provided that certain
conditions are met.” But another part of the same system
seems to be pointing towards an exceptionless “No”.’

This apparent impasse is reflected in debates in legislatures,
government agencies and civil society organisations

all over the world,” including among service users

and persons with psychosocial disabilities.®” There is a

risk that these debates are becoming intractable.

In addition, the debate is somewhat skewed by a tendency to
concentrate upon the interpretation of one right, the right to
equal recognition before the law under Article 12 of the CRPD,
rather than taking into account over twenty other substantive
rights and the purpose of the CRPD as a whole. What is often
lost, therefore, is the considerable agreement that exists across
diverse perspectives, and the pathway that this creates for
positive change. As we outlined in Section 2, this includes a
common concern with access to health services and support and
universal agreement that people with mental health conditions
and associated psychosocial disabilities must have access to
various forms of high-quality support that takes into account

the full range of a person’s rights and needs. Indeed, Martin

and Gurbai, after analysing the diverging positions of the

CRPD Committee and the Human Rights Committee, ultimately
conclude that the ‘impasse’ is less intractable than first appears,
and that there is real prospect for generating a broad consensus
moving forward’.8" Others have made similar comments,
particularly around the point of expanding the range of voluntary
options for support,® as shall be discussed in the next section.

It is outside the scope of this Discussion Paper to set out the
detailed points of Martin and Gurbai's findings, and that of
others (such as George Szmukler, whose detailed engagement
with the ‘impasse’ and the subsequent commentaries published
alongside it, provide a noteworthy resource).® Instead, the
remainder of this Discussion Paper highlights existing evidence
for implementing alternatives to coercion and identifies
opportunities to pilot promising initiatives in different settings.

Discussion Questions:

e |s the argument for implementing alternatives to coercion
presented here satisfactory? Why or why not?

e |s this topic important to providing high-
quality mental healthcare in your country?
If so, please describe its relevance.



4. The research base for implementing

alternatives to coercion

In formal health settings, there is a growing research base for
practical steps to develop and implement viable alternatives
to coercion. A range of policy and law reform initiatives also
exist that have been implemented at local, national and
regional levels, most of which show promising results. Local
initiatives based in hospitals, services and the community
have generated momentum for implementing alternatives

to coercion. Two prominent service delivery models which
promote minimising coercion are ‘recovery-oriented’ and
‘trauma-informed" services. Recovery-oriented practice
generally focuses on a person’s ability to ‘recover a fulfilling,
satisfying and meaningful life, whether or not they experience
symptoms’. Trauma-informed approaches emphasise the social
determinants of distress and mental health conditions, and
inquire 'sensitively about trauma in order to understand a
person’s life circumstances and to provide services sensitive
to trauma and associated vulnerabilities’. Trauma-informed
services are designed to ensure that 'every interaction [within
services] is consistent with the recovery process and reduces
the possibility of re-traumatization’, and often promote
‘no-force’ forms of care and support. Some governments

have also supported approaches that minimise coercive
practices.< A range of policy and law reform initiatives also
exist which have been implemented at local, national and
regional levels, most of which show promising results.

A recent scoping review by Piers Gooding, Bernadette
McSherry and Cath Roper of over 121 empirical, English-
language studies on initiatives to reduce and prevent
coercive practices, for example, found that:

In general terms, the studies that focused on explicit efforts
to prevent or reduce coercion reported ‘positive’ results

in almost every instance; that is, coercion was effectively
prevented, reduced and even completely discontinued.
Prominent practices included ‘Six Core Strategies for
Restraint Minimisation’, ‘No Force First” initiatives,
advance-planning to avoid or better respond to crises,
‘open door’ policies in hospitals and other facilities, the
use of ‘crisis respite houses’, family-based interventions. ..
and so on. There were very few neutral or adverse
outcomes caused by such efforts (four studies reported
neutral impact, and two reported adverse findings [..]).3

The authors noted the potential for the influence of ‘publication
bias'® in their review, in which negative results as a

general rule are less likely to be submitted for publication

in journals.® However, despite this possibility, the authors
suggested the literature offered cause for optimism.&’

The studies in the scoping review typically focused on
services for adults. A small number of studies concerned
specific groups, such as prisoners or forensic mental health
patients,® children and adolescents,® older adults,** and
ethnic minarities or migrant groups.®’ Most studies specifically
concerned coercion/restrictive practices in high-income
countries in Europe, North America, Australia and New Zealand,
but there are other initiatives in low and middle-income
countries that have benefits in reducing changing attitudes
and practices.” While research design varied, several study
types emerged, the most pertinent here being the following:
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studies concerning practices (whether in law,
policy or practice) that were explicitly designed to
minimise or eliminate coercion (42 studies);*

studies to evaluate the effectiveness of practices that
could be broadly considered ‘alternatives’ to acute
hospital treatment, including crisis respite houses,
intensive home-based support and supported decision-
making, in which coercion minimisation or elimination
was one (often tacit) underlying aim (29 studies);*

studies to identify factors that contributed to higher or lower
rates of coercion, with the aim of using findings to reduce or
eliminate coercion (for example, comparing hospital wards that
had high rates of mechanical restraint to those with low or no
rates;® or seeking to understand whether ethnic minorities
experienced coercion at higher rates and, if so, why®).

The authors categorise the initiatives into changes to
practice at the service-level (including both hospital-based
and community settings), legal change, and national policy
change. These categories are considered below, with a
focus on hospital rather than community-based settings,
following discussion of limitations to the studies reviewed.

Discussion Question:

* Does your Society/Assaciation/College currently
have an active role in supporting increased
implementation of alternatives to coercion? (For
example: involvement in policy making? Support for
initiatives to apply in practice? Collaboration with
service user and family groups? Other roles?)

e |f so, please describe.

e |f not, what role can you see it having?



4.1 Limitations of existing studies

The studies reviewed for this paper are heterogenous

and complex. They address highly varied and context-
specific alternatives to coercion. Variable confounding
factors posed challenges for researchers and differences
in terminology, aims, scale, sampling and research quality
make it difficult to compare or generalise results.

Consider, for example, the challenge of comparing a study

on the impact of temporary invalidation of civil commitment
powers in Germany, with a study on advance directive
measures within mental health legislation elsewhere; or a
community-based initiative to reduce ‘shackling’ of individuals
in Indonesia compared to a UK-based initiative to eliminate
physical and mechanical restraint in state-run crisis centres.

Most studies reviewed here are relatively small-scale and

use quantitative methodologies to analyse data from specific
services: that is, reports of seclusion or restraint incidents,
rates of leave being restricted, or rates of involuntary detention
derived from small convenience samples. There are a few
national surveys that provide valuable generalisable data.

Qualitative studies are fewer in number and typically consist
of interviews. They provide insight into the subjective
experiences of participants, and detailed understandings

of enablers and barriers to reducing coercive practices in a
variety of settings. Many of these studies have limitations in
terms of size, design, length of trial periods and settings.

Methodological challenges to conducting studies on coercion
pose further limitations, and contribute to the paucity of
literature on the topic. In studies from service settings,
selection bias can affect and often reduce the rates of
seclusion and restraint recorded in the study, regardless of
the intervention being tested. Large national datasets, which
account for service users across a broad range of facilities,
reach beyond this limitation. This underscores the value of
establishing systems for sustained national measurement
and benchmarking to understand the impact of alternatives
to coercion when they are trialled and implemented.

Notwithstanding these caveats, the existing empirical
studies of the range of efforts to implement alternatives
to coercion offer valuable lessons for practice at the
service-level, legal change, and policy change.

4.2 Evidence for Implementing Alternatives to

Coercion in Hospital-Based Settings

For inpatient settings, Gooding and colleagues’ scoping
review suggests that the studies on ‘Safewards’, 'Six

Core Strategies’ and ‘open door policies” indicate a
reasonably high degree of evidence for effectively reducing
the use of coercive measures in clinical practice.

Safewards

The ‘Safewards” model is an approach to reducing conflict,
restraint and seclusion on psychiatric wards.” The model
comprises interventions designed to help staff manage
‘potential flashpoints’. The Safewards approach places a strong
emphasis on the culture of hospital settings, including staff
interactions with patients, family/friends and the physical
characteristics of wards. Len Bowers and colleagues undertook
a cluster randomised controlled trial of the Safewards model
in 2015, and reported an estimated 15% decrease in conflict
and 24% decrease in ‘containment” across 31 wards in
England.® Notably, however, Feras Ali Mustafa has criticised
the methodology used for this evaluation, suggesting that

the use of RCT in the study was inappropriate because of

the complex nature of Safewards and the impossibility of
blinding assessors.* He also critiqued the ‘remarkably low
exposure to the intervention in the experimental group

(38%) compared with the control group (90%)".® In Victoria,
Australia, an evaluation of a Safewards trial found a clear
reduction in the use of seclusion across the 13 wards that
have implemented the approach.’ The authors concluded
that ‘Safewards is appropriate for practice change in...
inpatient mental health services more broadly than adult acute
wards, and is effective in reducing the use of seclusion’.'®

‘Six Core Strategies to Reduce the Use
of Seclusion and Restraint’

Several empirical studies suggest the Six Core Strategies to
Reduce the Use of Seclusion and Restraint show promising
results. The efforts reflect strategies set out in a 2005 document
entitled Six Core Strategies to Reduce the Use of Seclusion

and Restraint Planning Tool published by the National Technical
Assistance Center in the United States.'® These strategies are:

‘Leadership towards organizational change’ —
articulating a philosophy of care that embraces
seclusion and restraint reduction;

‘Using data to inform practice’ — using data in
an empirical, ‘non-punitive’ way to examine and
monitor patterns of seclusion and restraint use;

"Workforce” — developing procedures, practices
and training that are based on knowledge and
principles of mental health recovery;

‘Use of seclusion and restraint reduction
tools" — using assessments and resources to
individualise aggression prevention;

‘Consumer roles in inpatient settings’ — including
consumers, carers and advocates in seclusion
and restraint reduction initiatives; and

‘Debriefing techniques’ — conducting an analysis of why
seclusion and restraint occurred and evaluating the impacts
of these practices on individuals with lived experience.’®*



These strategies have been used in services in the United
States, Canada, Australia and New Zealand and several studies
have tested the strategy, mostly in relation to the first strategy
of leadership.’® Much of the literature on this topic deals

with the importance of top-down organisational leadership in
conjunction with local level leadership (for example, at ward
level) in order to create and maintain culture change. The
emphasis on leadership as a strategy for change may reflect
the fact that a lot of the research in the field is management-
driven rather than service user-driven, although there are
several notable examples of nurse-driven initiatives.'® Many
seclusion reduction projects feature the strategy of staff training
and the use of new assessment, review and debriefing tools.

Very few reported projects incorporate consumer/service
user roles, as recommended in the Six Core Strategies,
though some notable exceptions did appear.'” For example,
Bradley Foxlewin conducted an empirical study examining
seclusion-reduction interventions at a single Australian
hospital, commissioned by the Australian Capital Territory
(ACT) Mental Health Consumer Network. An advisory group
of fellow service users monitored and guided the research. In
that study, seclusion incident rates reportedly fell from 6.9%
in 2008/9 to less than 1% in 2010/11. Although the report of
the findings was not formally peer reviewed, it is valuable
for the added description of a service user-led strategy.

Although the pool of empirical research on Six Core Strategies
is relatively small, the approach appears to have diverse
application, with moderate success reported in adult, child
and adolescent and forensic mental health services.'®

The six empirical studies that examined the use of the Six
Core Strategies approach, and one notable grey literature
study, all reported a significant decrease in the use of
seclusion and restraint,'® suggesting that the approach

can serve to reframe seclusion and restraint as avoidable
interventions that largely, and perhaps in some cases entirely,
can be replaced by other non-coercive practices where

there is sufficient knowledge, support and resources.

The empirical research studies and grey literature
analysed by the research team also suggest the following
interventions may reduce the use of seclusion and
restraint, and broader hospital-level coercive practices:

national oversight;

organisational culture change through an emphasis on
recovery, trauma-informed care and human rights; and

advocacy directed at public opinion, politicians,
policymakers and service providers.

One further intervention that does not appear in the Six Core
Strategies that shows promise relates to physical changes

to the environment. Borckardt and colleagues observed that
physical changes to the environment such as using warm paint
colours on walls and rearranging furniture, are some of the
gasiest changes to implement,"® though these are only intended
as a small, easily-achievable initiative alongside broader
material changes to professional practice and service settings.

‘Open Door Policy’

‘Open door policy” is another area of developing research in this
field. Several German researchers undertook two largescale
studies of service data for 349,574 admissions to 21 German
psychiatric inpatient hospitals from 1998 to 2012.™" They sought
to compare hospitals without locked wards and hospitals with
locked wards. They tested the hypothesis that locked wards
reduced the rates of adverse incidents, like suicides, suicide
attempts, and so on. However, Christian Huber and colleagues’
findings indicated that hospitals with an ‘open door policy’ did
not have increased numbers of suicide, suicide attempts, and
absconding with and without return.”? In contrast, treatment
on open wards was associated with a decreased probability

of suicide attempts, absconding with return, and absconding
without return, but not completed suicide.” In a second study
using the same dataset, Schneeberger and colleagues measured
the effects of ‘open versus locked door policies’ against rates
of 'aggressive incidents’ and restraint/seclusion'* and found
that ‘[r]estraint or seclusion during treatment was less likely

in hospitals with an open door policy’, as was aggressive
behaviour." Again, the study is not without its critics. One
critic raised the concern that the term ‘open door policy’ was
classified arbitrarily, and that the original study interpreted

the results as if the patients had been randomly allocated

to these hospitals, when that may not have been the case,

with selective admissions based on different criteria.!

It remains difficult to conduct research on the causative
relationship of initiatives such as locked doors and the
prevention of suicide, conflict, seclusion and restraint.
Challenging ethical and methodological issues immediately arise
when testing such effects. Establishing trials concerning the
impact of particular practices on rates of suicide, for example,
poses immediate ethical challenges. From a methodological
perspective alone, complex variables associated with
interventions such as open door policies can have an impact on
the effectiveness of quantitative methods such as randomised
control trials, in which variable confounding factors can make
replication difficult."” This is a persistent issue concerning
research on coercion more generally, though it is only part of the
explanation for the relatively small body of research concerning
efforts to reduce coercion in mental health settings.'

Having considered several hospital-based efforts
to implement alternatives to coercion, the next
sections turn to law and policy reform efforts.



4.3 Evidence for Legislative Change

One prominent example of law reform concerning coercion in
mental health care since the CRPD came into force in 2008
occurred in Germany. In 2011 and 2012, several landmark
decisions by the German Federal Constitutional Court
(Bundesverfassungsgericht) and Federal Court of Justice
(Bundesgerichtshof) narrowed the grounds for compulsory
psychiatric interventions to ‘life-threatening emergencies’ only,
though these court decisions were wound back some months
later.”® (In other words, the original grounds for compulsory
treatment were re-established). In one German state, according
to Erich Flammer and Tilman Steinert, ‘involuntary medication
of psychiatric inpatients was illegal during eight months

from July 2012 until February 2013".<> Flammer and Steinert
undertook a study to examine the impact of the changes during
the eight-month period, and in the proceeding months. Using
routine data on 2,644 ‘treatment cases’, they provided some
evidence showing that the legal reform led to a reduction

in the use of compulsory medication even after the court
changes were wound back.<> However, they reported that
the ‘number of mechanical coercive measures increased by
over 40% in the cross-sectional analysis’ during the period of
restricting grounds for compulsory treatment’.<> Further, [i]

n the longitudinal analysis. .. the increase of both aggressive
incidents and coercive measures was over 100%’.<* These
findings seem to support the view that legal change alone,
without system change, and resources for support, training
and implementation of alternatives to coercion, are unlikely
to be successful. The authors of the WPA/Lancet Commission
noted that 'there is a caveat’ to recommendations for law
reform; namely, that ‘law can provide frameworks, but
passing of laws does not necessarily change much without
the political and social will to implement the law’.<*

However, another study, by Martin Zinkler, has partly challenged
Flammer and Steinert’s findings. Zinkler found that the legal
change brought briefly by the Bundesverfassungsgericht

and Bundesgerichtshof led to ‘examples where clinicians

put an even greater emphasis on consensual treatment and

did not return to coercive treatment’.<> Zinkler observed

the following in a case study concerning one mental health
service, Heidenheim, that services a population of 130,000:

the frequency of violent behavior and the frequency of
other forms of coercion did not increase in Heidenheim
once coercive use of antipsychotic medication was
abandoned. During this period however, a shift in the
therapeutic culture led to a reduction in the use of
antipsychotic medication of more than 40%.<>

Zinkler and Sebastian von Peter have since presented an
outline of what they argue would be required to reform
mental health services to follow ‘the will and preferences of
those who require support” without recourse to coercion.<>
Their study is premised on the tacit acceptance of the

CRPD Committee’s approach — again, an approach that is
greatly contested by other psychiatrists. Paul Appelbaum, for
example, in an article entitled ‘Saving the UN Convention on
the Rights of Persons with Disabilities — from Itself’,<* calls
for Article 12 of the CRPD to be re-written in its entirety.
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Other law reform initiatives noted in the scoping review
include the following measures introduced prior to the
CRPD coming into force, which appear to have resulted in a
reduction (but not elimination) of various forms of coercion:

e [taly’s well-known ‘Law 180°, which mandated the creation and
public funding of community-based therapeutic alternatives
to institutional settings and affordable living arrangements;

e (California's Mental Health Services Act 2004 (MHSA),
which entailed a USD$3-2 billion tax revenue investment,
which resulted in a 10% reduction in quarterly
rates of "14-day psychiatric hospitalizations’;

® 22006 Swiss law that restricted the authority to order
compulsory admission only to certified psychiatrists, with one
study showing an approximately 20% reduction in compulsory
admissions (in one hospital) in the following two years;

e a Finnish law reform initiative aimed at reducing the use
of seclusion and restraint over a 15-year span, which
reportedly resulted in a decline in the total number of patients
secluded and restrained, and the number of all inpatients.

4.4 Evidence for National Policy Initiatives

Several studies have analysed national practices and policies
aimed at reducing and preventing coercion. In the Netherlands,
for example, Eric Noorthoorn and colleagues studied the result
of more than 100 seclusion reduction projects in 55 hospitals,
following €35 million in funding from the Dutch government.
The average yearly nationwide reduction of patients who
were secluded recorded by this study was about 9%. Another
internationally comparative study compared disparities
between mechanical restraint use from all psychiatric hospital
units in Denmark (87) and Norway (96) and found that three
mechanical restraint preventive factors were significantly
associated with low rates of mechanical restraint use.

Practical guidance and empirical studies may also emerge
from very recent law and policy reform initiatives developed
in response to the CRPD. In Peru, for example, a new law
introduced as reform of the Peruvian Civil Code and Civil
Procedure Code on 3 September 2018, prohibits restriction
of capacity on the basis of disability (including the restriction
on capacity that occurs in typical mental health legislation)
and specifies a ‘wide and flexible model of support’ for the
exercise of legal capacity. However, Peru retains a generic
health law, Health Law 26842, and a 2012 amendment
concerning mental health (Law 29889) appears to retain
some scope for treatment without consent in ‘emergencies’
concerning imminent risk of life. It remains unclear how this
emergency provision will interact with the more recent legal
capacity reforms to the Peruvian Civil Code and Civil Procedure
Code. Other countries, such as India, the Philippines, and
Australia have sought to revise the terms of mental health
legislation in an effort, broadly, to increase the threshold

for compulsary intervention, improve procedural oversight
through quasi-judicial review, and introduce mechanisms
that are presented as “supported decision-making” in line
with the CRPD, including advance directives, nominated
persons schemes, and so on. The practical impact of this type
of post-CRPD mental health legislative reform, which again
would seemingly comply with the Human Rights Committee
interpretive guidance but not that of the CRPD Committee,
does not appear to have examined at the time of writing.



4.5 The World Health Organisation (WHO)

QualityRights Initiative

The World Health Organisation (WHO) QualityRights Initiative

is a global program to improve the quality of care provided by
mental health and related services by supporting implementation
of policies, strategies, laws, and services that comply with
international human rights standards.'? It draws heavily on

the CRPD and the recovery approach to promote services

that respect and uphold the human rights of people with
psychosocial, intellectual and cognitive disability, as well as
mental health and related service users who do not identify

as having a disability. The program offers resources, including
assessment and training materials, for practitioners to work

in collaboration with service users, staff, families and other
stakeholders towards the reduction of the use of various forms
of coercion in mental health settings in low-, middle- and high-
income countries. The resources were developed in consultation
with a broad range of stakeholders, including advocacy groups,
NGOs, government bodies and authorities, United Nations
actors, clinicians, professional associations and academics.'
They were piloted in a variety of settings internationally.'?? Since
publication of its resources, QualityRights projects or initiatives
have been launched in over 20 countries and the WHO European
Region, and implementation findings are beginning to emerge.

The first element of the resources is the "WHO QualityRights Tool
Kit'". It offers detailed guidance for conducting evaluations of the
human rights compliance of mental health and related services
within a country or local area. It is designed to be used in ‘any
place where people with mental disabilities live or receive care,
treatment and/or rehabilitation’, including hospitals, outpatient
services, day centres and social care homes.'” The Tool Kit
addresses five themes, each of which highlights one or more

of the rights set out in the CRPD (arts 28, 25, 12 and 14, 15 and
16, and 19). The Tool Kit identifies standards associated with
each theme, and within each standard a set of criteria. Tool Kit
users are instructed to use the criteria to guide the assessment
of a facility or facilities, via a combination of interviews with
service users, staff and families, observation of conditions in
the facility or facilities, and reviews of documentation such

as policies, guidelines, administrative records, records of

events and service users’ personal files (with consent).'

The Tool Kit encourages an explicit focus on coercive practices,
and notes the importance of informed consent in relation

to admission to facilities and the administration of medical
treatment.’? The aim to reduce coercion is embedded across
multiple standards and criteria through, for example, a

focus on identifying the use of particular forms of coercion
and possible alternatives (standard 4.2).' The Tool Kit
provides detailed guidance on setting up and conducting

an assessment, including adapting the themes, standards
and criteria to the local context. It also highlights several
potential uses of assessment results, including to inform
policy, planning and law reform, to understand human rights
violations, raise awareness of them among authorities and
other stakeholders, and advocate for change, for quality
improvement activities, and to build human rights capacity
through training and education.'” Additional training and
guidance materials are also available to guide the service-
transformation process either before or after an assessment
has been conducted. An online ‘Country Implementation
Portal’ provides links to resources, training and details on the
use of WHO QualityRights in over 20 countries and regions.'
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In addition to the training and guidance on assessment and
service transformation in the Toolkit, a further eight modules of
QualityRights training materials are provided by the program.'
The training modules are intended for a wide audience.™

They are designed to be delivered over a period of months by

a multi-disciplinary team including people with disabilities

and mental health service users, DPO representatives,
professionals working in mental health or related services,
families and others." Each module includes definitions and
discussions of key concepts, and exercises and activities for
participants to interrogate these concepts, discuss how they
may apply in their specific contexts and roles, and explore
some of the challenges and disagreements that may arise.

Several of the training modules offer detailed guidance on
the use and avoidance of coercion in mental health services,
notably the ‘Legal capacity and the right to decide’ module'
and the ‘Freedom from coercion, violence and abuse’
module. This includes detailed guidance and activities to
demonstrate key strategies to avoid and defuse situations
of conflict that services and individuals can implement,'*
including many of the elements of the ‘Six Core Strategies’
and other alternatives to coercion discussed earlier in this
Discussion Paper.'® A specialised module, ‘Strategies to
end seclusion and restraint’, provides additional guidance
on the reduction of these forms of coercion.™®

The WHO QualityRights Tool Kit was piloted in low-, middle-
and high-income countries prior to its publication.'” In the
years since, QualityRights projects have been launched in
Ghana, Kenya, the Philippines, Lebanon, Gujarat (India),
Turkey, Czech Republic, Chile, Greece, and the WHO
European Region, and others. For example, a project was
launched by the Ministry of Health and Family Welfare

of Gujarat in 2014 to assess and transform mental health
services throughout the state.’® A smaller project conducted
at a psychiatric hospital in Egypt in 2013 demonstrated

the application of the Tool Kit in a single service.™®

Discussion Questions:

e To what extent are the alternatives to
coercive practices discussed here feasible
to implement in your country or region?

e Which, if any, of the alternatives to coercion
discussed here are being used in your country?

e Can you please tell us about any examples of alternative
practices being used in your country or region? Please
send a brief summary with any publicly available
documents, weblinks or other information that may be
helpful for others working to implement alternatives.



5. Conclusions: Opportunities for improving practice,
conditions, care and links with community supports

There is growing momentum to develop and implement
alternatives to coercion in the delivery of mental health services.
Advocates for change aim to maximise therapeutic outcomes and
promote the rights and recovery of people with mental health
conditions and associated psychosocial disabilities. Research
and guidance is now available to support the implementation

of alternatives to coercion in low-income, middle-income and
high-income countries. Service managers, clinicians, and people
with lived experience and their families all can play a central

role in leading change. With appropriate resources the services
can, for example, pursue WHO QualityRights assessment and
transformation processes and promote initiatives explicitly aimed
at implementing alternatives to coercion. An effective and long-
lasting change can only take place in a recovery oriented system
of care, in which respect for human rights and service user
involvement are not only required, but realised through sound
pathways to noncoercive care. This includes attention to all the
important steps along the way — prevention, early intervention,
and continuity beyond clinical settings to provide integrated

and personalised care. Meaningful involvement by persons with
lived experience of mental health problems and psychosocial
disabilities and their families bring crucial insight and momentum
irrespective of where the services are in their development.

Further research is needed to contextualise existing resources,
diversify the evidence base, and generate a better understanding
of barriers, enablers, and consequences of change. Coercion in
mental healthcare cannot be addressed in isolation, it must be
considered in the context of the particular cultural, social, and
economic settings in which it occurs. To date, the overwhelming
majority of evidence and resources available to assist change
has been developed in high-income country settings, highlighting
important gaps in research. Another gap is evident in the types
of information available from studies conducted to date. This
Discussion Paper identifies a range of findings from research into
policy outcomes, patient outcomes, perceptions of staff, service
users and those subject to coercive practices, rates of coercion
and restraint, and other relevant topics. However, systems for
sustained measurement, benchmarking and accountability for
change are rare; as is substantial qualitative analysis of how
clinicians and advocates have successfully achieved change,

the challenges they faced, how they managed those challenges,
and what factors were crucial to enabling their success.

An early draft of this paper was discussed at a workshop
convened by the Royal Australian and New Zealand College of
Psychiatry (RANZCP) and World Psychiatric Association (WPA)
Joint Project on Minimising Coercion in Mental Healthcare. The
group consists of clinicians, academics, service users and family
carers who are leading change in a range of settings across the
globe. A key point emerging from that discussion was that the
rich, contextual analysis currently missing from the literature is
needed to shed light on the processes that have been effective
in bringing about change within the confines of prevailing social,
cultural, and economic barriers. The next phase of this project
will address this gap by developing a set of comprehensive case
studies to examine how progress has been achieved in different
settings, including those in three geopolitical regions and two
low- and middle-income countries. This next phase will produce
a set of resources designed to further support mental health
professionals and their organisations to translate the research
presented here into support for alternatives to coercion in practice.

@ World Psychiatric Association



Endnotes

Charland, L. C. (2007). Benevolent theory: moral treatment at

the York Retreat. History of Psychiatry, 18(1), 61-80.

There are important differences among the positions adopted by human
rights bodies within the UN, including disagreement about the lawfulness
of some forms of coercive intervention, which will be discussed in
Section 3.2. See Martin W, Gurbai S. Surveing the Geneva impasse:
Coercive care and human rights. Int J Law Psychiatry 2019;64:117-28.
Freeman MC, Kolappa K, de Almedia JM et al. Reservsing hard won
victories in the name of human rights: A critique of the General

Comment on Article 12 of the UN Convention on the Rights of

Persons with Disabilities. Lancet Psychiatry 2015;2:844-50.

See e.g. Bhugra D, Tasman A, Pathare S et al. The WPA-Lancet Psychiatry
Commission on the future of psychiatry. Lancet Psychiatry 2017;4:775-
818; Giacco D, Amering M, Bird V et al. Scenarios for the future of mental
health care: A social perspective. Lancet Psychiatry 2016;4:257-60.
Oxford Dictionaries. Definition of coercion in English.

Oxford: Oxford University Press, 2019.

Oxford Dictionaries. Definition of compulsion in English.

Oxford: Oxford University Press, 2019.

Szmukler G, Appelbaum PS. Treatment pressures, leverage, coercion and
compulsion in mental health care. J Ment Health 2008;17:233-44; for a
detailed discussion of the term ‘coercion’, see Szmukler G. Compulsion
and “coercion” in mental health care. World Psychiatry 2015;14:259-61.
Martin W, Gurbai S. Surveying the Geneva impasse: Coercive

care and human rights. Int J Law Psychiatry 2019;64:117-28.

Ibid.

Ibid.

Molodynski A, Khazaal Y, Callard F. Coercion in mental healthcare:

Time for a change in direction. BJPsych Int 2016;13:1-3.

Newton-Howes G, Mullen R. Coercion in psychiatric care: Systematic
review of correlates and themes. Pscyhiatr Serv 2011;62:465-70.
Szmukler G, Appelbaum PS. Treatment pressures, leverage, coercion and
compulsion in mental health care. J Ment Health 2008;17:233-44.
Initiatives are underway to address such harms. These harms, along

with the thoughtful, locally-based efforts that undoubtedly exist, are
worthy of further research. See e.g., Fennell P. Institutionalising the
Community. In: McSherry B, Weller P (eds). Rethinking rights-based
mental health law. Oxford: Hart Publishing, 2011; Suryani LK, Lesmana
CBJ, Tiliopoulos N. Treating the untreated: Applying a community-based,
culturally sensitive psychiatric intervention to confined and physically
restrained mentally il individuals in Bali, Indonesia. Eur Arch Psychiatry
Clin Neurosci 2011;261:140-44; Asher L, Fekadu A, Teferra et al. “l cry
every day and night, | have my son tied in chains”: Physical restraint

of people with schizophrenia in community settings in Ethiopia. Global
Health 2017; 13:1-14; Minas H, Diatri H. Pasung: Physical restraint and
confinement of the mentally ill in the community. Int J Ment Health Sys
2008;2:1-5; Puteh |, Marthoenis M, Minas H. Aceh Free Pasung: Releasing
the mentall ill from physical restraint. Int J Ment Health Sys 2011;5:1-5.
National Institute for Health and Care Excellence (UK). Violence and
aggression: Short-term management in mental health, health and
community settings — NICE guideline. London, 2015; see McLaughlin

P, Giacco D, Priebe S. Use of coercive measures during involuntary
psychiatric admission and treatment outcomes: Data from a prospective
study across 10 European countries. PLoS One 2016;11:2016872.

Gowan J, Roller L. Chemical restraint or pharmalogical treatment for
abnormal behaviours. Aust J Pharm 2012;93:58-62; Maker Y, McSherry
B. Regulating restraint use in mental health and aged care settings:
Lessons from the Oakden scandal. Altern Law J 2019;44:29-36.
Department of Health and Human Services (Tas). Chemical restraint:
Chief Civil Psychiatrist clinical guideline 10. Hobart, 2017.

Monahan J, Lidz C, Hoge SK et al. Coercion in the provision of mental health
services: The Macarthur studies. In: Morrissey JP, Monohan J (eds). Research
in community mental health, vol 10 — Coercion in mental health services:
International perspectives. Bingley (UK): Emerald Publishing Group, 1999.
See eg, Poulson HD. The prevalence of extralegal deprivation of liberty

in a psychiatric hospital population. Int J Law Psychiatry 2002;25:29-36;
Monahan J, Hoge SK, Lidz C et al. Coercion and commitment: Understanding
involuntary mental hospital admission. Int J Law Psychiatry 1995;18:249-
73; Hiday VA, Swartz MS, Swanson J et al. Patient perceptions of coercion
in mental hospital admission. Int J Law Pscyhiatry 1997;20: 227-41.

@ World Psychiatric Association

20

21

22

23

24

25
26

27

28

29

30
31

32

33

34
35
36
37
38

39

40

4

42

See, eg, Tilman Steinert, ‘'The UN Committee's interpretation of

“will and preferences” can violate human rights’ (2019) 18(1) World
Psychiatry 45—46; Paul Appelbaum, ‘Saving the UN Convention

on the Rights of Persons with Disabilities — from Itself' (2019)

18(1) World Psychiatry 1. For counter-arguments, see

See for example Dinesh Bhugra et al, ‘The WPA- Lancet Psychiatry
Commission on the Future of Psychiatry’ (2017) 4(10) The Lancet Psychiatry
775; Faraaz Mahomed, Michael Ashley Stein and Vikram Patel, ‘Involuntary
Mental Health Treatment in the Era of the United Nations Convention on the
Rights of Persons with Disabilities’ (2018) 15(10) PLOS Medicine 1002679, 3.
Human Rights Committee, General Comment No 35: Article

9 (Liberty and Security of the Person), 112th sess, UN

Doc CCPR/C/GC/35 (16 December 2014) para 19.

Ibid.

Dinesh Bhugra et al, ‘The WPA- Lancet Psychiatry Commission on the
Future of Psychiatry’ (2017) 4(10) The Lancet Psychiatry 775, 797.

Ibid.

Bernadette McSherry, ‘Mental Health Laws: Where to from

Here?' (2014) 40(1) Monash University Law Review 175, 197.

Bernadette McSherry, ‘Mental Health Laws: Where to from Here?" (2014)
40(1) Monash University Law Review 175; Paul Gosney and Peter Bartlett,
‘The UK Government Should Withdraw from the Convention on the Rights
of Persons with Disabilities’ [2019] The British Journal of Psychiatry 1, 3;
Convention on the Rights of Persons with Disabilities, opened for signature
30 March 2007, 2515 UNTS 3 (entered into force 3 May 2008) arts 10, 25.
Faraaz Mahomed, Michael Ashley Stein and Vikram Patel, ‘Involuntary
Mental Health Treatment in the Era of the United Nations Convention

on the Rights of Persons with Disabilities’ (2018) 15(10) PLOS Medicine
1002679, 5; Dinesh Bhugra et al, ‘The WPA- Lancet Psychiatry Commission
on the Future of Psychiatry’ (2017) 4(10) The Lancet Psychiatry 775, 797.
Szmukler G, Appelbaum PS. Treatment pressures, leverage, coercion and
compulsion in mental health care. J Ment Health 2008;17:233-44.

Ibid.

Series L. Article 12 CRPD: Equal recognition before the law. In: Bantekas |,
Stein MA, Anastasiou D (eds). The UN Conventon on the Rights of Persons
with Disabilities, a commentary. Oxford: Oxford University Press, 2018.
See for example Priebe S, Katsakou C, Yeeles K et al. Predictors

of clinical and social outcomes following involuntary hospital

admission: A prospective observational study. Eur Arch Psychiatry

Clin Neurosci 2011;261:377-86; Kisely SR, Campbell LA. Compulsory
community and involuntary outpatient treatment for people with

severe mental disorders. Schizophr Bull 2015;41:542-3.

Bhugra D, Tasman A, Pathare S et al. The WPA-Lancet Psychiatry
Commission on the future of psychiatry. Lancet Psychiatry 2017;4:775-818.
Ibid.

Ibid.

Ibid.

Ibid.

Vine, R., Tibble, H., Pirkis, J., Judd, F., & Spittal, M. J. (2019). Does
legislative change affect the use and duration of compulsory treatment
orders? Australian & New Zealand Journal of Psychiatry, 53(5), 433-440.
See for example Burns, T., & Dawson, J. (2009). Community treatment
orders: how ethical without experimental evidence? Psychological
medicine, 39(10), 1583. doi:10.1017/s0033291709005352

Burns, T., Rugkasa, J., Molodynski, A., Dawson, J., Yeeles, K., Vazquez-
Montes, M., . .. Priebe, S. (2013). Community treatment orders for patients
with psychosis (OCTET): a randomised controlled trial. The Lancet,
381(9878), 1627-1633. doi:10.1016/s0140-6736(13)60107-5; Kisely, S., &
Campbell, L. A. (2007). Does compulsory or supervised community treatment
reduce ‘revolving door’ care? British Journal of Psychiatry, 191(5), 373-
374.doi:10.1192/bjp.bp.107.035; cf Segal, S. P., & Burgess, P. M. (2008).
Use of community treatment orders to prevent psychiatric hospitalization.
Australian and New Zealand Journal of Psychiatry, 42(8), 732-739.
Spandler H, Anderson J, Sapey B (eds). Madness, distress and the politics
of disablement. Bristol: Policy Press, 2015; Farbis E. Tranquil prisons:

Mad peoples experiences of chemical incarceration under community
treatment orders. Toronto: University of Toronto Press, 2011; Flynn E,
Arstein-Kerslake A, De Bhalis C et al (eds). Global perspectives on legal
capacity reform: Our voices, our stories. London: Routledge, 2018.

Bonner G, Lowe T, Rawcliffe D et al. Trauma for all: A pilot study of the
subjective experience of physical restrain for mental health inpatients

and staff in the UK. J Psychiatr Ment Health Nurs 2002;9:465-73.



43

44

45

46

47

48

49

50

51

52

53

54

55

56

57

58

Szmukler G. Welcome from Chair of the Human Rights Committee,

George Szmukler. Royal College of Psychiatrists website, 2019.
https://www.rcpsych.ac.uk/about-us/our-people-and-how-we-
make-decisions/committees-of-council/human-rights; Convention

on the Rights of Persons with Disabilities. Opened for signature 30

March 2007, 2515 UNTS 3 (entered into force 3 May 2008).

Convention on the Rights of Persons with Disabilities. Opened for signature
30 March 2007, 2515 UNTS 3 (entered into force 3 May 2008). Preamble para
(j). While the term ‘psychosocial disability" is not used in the CRPD, Article 1
includes within the term ‘persons with disabilities’, those with ‘long-term ...
mental ... impairments which in interaction with various barriers may hinder
their full and effective participation in society on an equal basis with others’.
Vienna Convention on the Law of Treaties. Opened for signature 23 May
1969, 1155 UNTS 331 (entry into force 27 January 1980). arts 2 (1) (b), 14
(1) and 16. Definitive signature, accession, or acceptance and approval

have the same effect as ratification: Vienna Convention on the Law of
Treaties 1969 arts 2(1)(b), 12, 14(2), 15; https://treaties.un.org/Pages/
ViewDetails.aspx?src=TREATY&mtdsg_no=IV-15&chapter=4&clang=_en.
Convention on the Rights of Persons with Disabilities. Opened for signature
30 March 2007, 2515 UNTS 3 (entered into force 3 May 2008). art 4(1)(a).
Szmukler G. “Capacity”, “best interests”, “will and

preferences” and the UN Convention on the Rights of Persons

with Disabilities. World Psychiatry 2019;18:34-31.

UN General Assembly. Optional Protocol to the Convention on the

Rights of Persons with Disabilities. 13 December 2006, UN Doc.
A/RES/61/106. Annex II, art 1; https://treaties.un.org/pages/
ViewDetails.aspx?src=TREATY&mtdsg_no=IV-15-a&chapter=4, arts

1-5. UN General Assembly, Optional Protocol to the Convention on the
Rights of Persons with Disabilities, 13 December 2006, UN Doc. A/
RES/61/106. Annex I, art 1; https://treaties.un.org/pages/ViewDetails.
aspx?src=TREATY&mtdsg_no=IV-15-a&chapter=4, arts 6, 7.

UN General Assembly, Optional Protocol to the Convention on the

Rights of Persons with Disabilities, 13 December 2006, UN Doc. A/
RES/61/106. Annex Il, art 1; https://treaties.un.org/pages/ViewDetails.
aspx?src=TREATY&mtdsg_no=IV-15-a&chapter=4, arts 6, 7.

Convention on the Rights of Persons with Disabilities. Opened

for signature 30 March 2007, 2515 UNTS 3 (entered into

force 3 May 2008). Preamble paras (c), (h); art 2.

Convention on the Rights of Persons with Disabilities. Opened for signature
30 March 2007, 2515 UNTS 3 (entered into force 3 May 2008). art 12(2)-(3).
MecSherry B. Legal capacity under the Convention on the Rights of

Persons with Disabilities. J Law Med 2012;20:22-7. In regard to the

latter, the UN Office of the High Commissioner for Human Rights further
explains that legal capacity includes the ‘capacity to act’, intended

as the capacity and power to engage in a particular undertaking or
transaction, to maintain a particular status or relationship with another
individual, and more in general to create, modify, or extinguish legal
relationships. See: Office of the United Nations High Commissioner for
Human Rights. Business and human rights: “The Accountability and
Remedy Project: - Background paper. Geneva, 2009. https://www.
ohchr.org/Documents/Issues/Business/DomesticLawRemedies/
OHCHR_ARP_Background_Paper_to_Draft_Guidance.pdf.

Richardson G. Mental capacity in the shadow of suicide: What

can the law do? Int J Law Context 2013;9:87-105.

K. Sugiura, F. Mahomed, S. Saxena, and V. Patel, An end to coercion : rights
and decision-making in mental health care, Bull. World Health Organ., vol.
98, no. 1, pp. 52-58, 2020. http://dx.doi.org/10.2471/BLT.19.234906
Convention on the Rights of Persons with Disabilities, opened for signature
30 March 2007, 2515 UNTS 3 (entered into force 3 May 2008) art 12(4).
Committee on the Rights of Persons with Disabilities, General

Comment No 1: Article 12 — Equal Recognition before the

Law, 11th sess, UN Doc CRPD/C/GC/1 (19 May 2014).

Convention on the Rights of Persons with Disabilities,

opened for signature 30 March 2007, 2515 UNTS 3 (entered

into force 3 May 2008) arts 14, 16, 25 and 17.

Annegret Kampf, ‘Involuntary Treatment Decisions — Using Negotiated
Silence to Facilitate Change?” in B McSherry and P Weller (eds), Rethinking
Rights-Based Mental Health Laws (Hart 2010) 141; A Dhanda, ‘Legal Capacity
in the Disability Rights Convention: Stranglehold of the Past or Lodestar for
the Future?’ (2007) 34 Syracuse Journal of International Law and Commerce
429; Neeraj S Gill, "Human rights framework: An ethical imperative for
psychiatry’ (2019) 53(1) Australian & New Zealand Journal of Psychiatry 8-10.

@ World Psychiatric Association

59

60

61

62

63

64

65

66

67

68

69

70

A

72

73

74

75

Vienna Convention on the Law of Treaties 1969 art 2(4)(1). Reservations
are defined under the Vienna Convention. However, interpretative
declarations are not. As such, the two are sometimes difficult to
distinguish. However, unlike a reservation, a declaration is not meant

to affect the State’s legal obligations. Instead, it is attached to State’s
consent to a treaty to explain or interpret what the State deems unclear.
Palitha TB Kohona, ‘Some Notable Developments in the Practice

of the UN Secretary-General as Depositary of Multilateral

Treaties: Reservations and Declarations’ (2005) 99(2) The

American Journal of International Law 433, 447.

Szmukler, G. (2019). "Capacity”, “best interests”, “will and

preferences” and the UN Convention on the Rights of Persons

with Disabilities. World Psychiatry, 18(1), 34—41;

Committee on the Rights of Persons with Disabilities, General

Comment No 1: Article 12 — Equal Recognition before the

Law, 11th sess, UN Doc CRPD/C/GC/1 (19 May 2014).

CRPD Committee, Guidelines on Article 14 of the Convention on the Rights
of Persons with Disabilities: The Right to Liberty and Security of Persons
with Disabilities, 14th sess. (September 2015) (emphasis added) <www.
ohchr.org/Documents/HRBodies/CRPD/GC/GuidelinesArticle14.doc>.
Juan E Méndez, Special Rapporteur, Report of the Special Rapporteur on
Torture and other Cruel, Inhuman or Degrading Treatment or Punishment, 22nd
sess, UN Doc A/HRC/22/53 (1 February 2013) para 64; see also T Minkowitz,
‘The United Nations Convention on the Rights of Persons with Disabilities
and the Right to be Free from Non-consensual Psychiatric Interventions’
(2007) 34(2) Syracuse Journal of International Law and Commerce 405.
Elsewhere in the report, Méndez states that ‘involuntary treatment

and other psychiatric interventions in health-care facilities are forms

of torture and ill-treatment’, and urges the ‘revision of domestic

legislation allowing for forced interventions. Ibid para 64.

For example, Matthé Scholten and Jakov Gather, ‘Adverse

Consequences of Article 12 of the UN Convention on the Rights of

Persons with Disabilities for Persons with Mental Disabilities and

an Alternative Way Forward' (2018) 44 Journal of Medical Ethics

226-233; Joseph Dute, “Should Substituted Decision-making Be
Abolished” (2015) 22 European Journal of Health Law 315, 318.

Melvyn Colin Freeman et al, “Reversing Hard Won Victories in the Name
of Human Rights: A Critique of the General Comment on Article 12 of

the UN Convention on the Rights of Persons with Disabilities” (2015)

2 The Lancet Psychiatry 844; Paul Gosney and Peter Bartlett, ‘The UK
Government Should Withdraw from the Convention on the Rights of
Persons with Disabilities’ [2019] The British Journal of Psychiatry 1, 2.

SM Callaghan and C Ryan, ‘Is There a Future for Involuntary

Treatment in Rights-Based Mental Health Law?’ (2014) 21(5)

Psychiatry, Psychology and Law 747, 755 (citations omitted).

For example, Dawson J. A realistic approach to assessing mental health laws’
compliance with the UNCRPD. International Journal of Law and Psychiatry.
2015; 40: 70+79. https://doi.org/10.1016/j.ijlp.2015.04.003 PMID: 25982965;
Faraaz Mahomed, Michael Ashley Stein and Vikram Patel, ‘Compulsory
Mental Health Treatment in the Era of the United Nations Convention on the
Rights of Persons with Disabilities’ (2018) 15(10) PLOS Medicine €1002679;
Genevra Richardson, ‘Mental Capacity in the Shadow of Suicide: What
Can the Law Do?" (2013) 9(1) International Journal of Law in Context 87.
Dawson J. A realistic approach to assessing mental

health laws’ compliance with the UNCRPD. International

Journal of Law and Psychiatry. 2015; 40: 70+79.

See Peter Bartlett, ‘The United Nations Convention on the Rights of Persons
with Disabilities and Mental Health Law' (2012) 75(5) The Modern Law
Review 752-778, 766; Bernadette McSherry, ‘Mental Health Laws: Where
to from Here?' (2014) 40(1) Monash University Law Review 175-197, 191.
United Nations Human Rights Committee, General Comment No.

35 - Article 9: Liberty and Security of Person, UN Doc CCPR/C/GC/35
(2014) 6 [19]. See also, the Subcommittee on Prevention of Torture

and Other Cruel, Inhuman or Degrading Treatment or Punishment

regarding the rights of persons institutionalized and treated medically
without informed consent, UN Doc CAT/OP/27/2(2016) 2 [8].

United Nations Human Rights Committee, General Comment No. 35 -
Article 9: Liberty and Security of Person, UN Doc CCPR/C/GC/35 (2014)
Human Rights Committee, General Comment No. 35 -

Article 9: Liberty and Security of Person, 112th sess, UN

Doc CCPR/C/GC/35 (16 December 2014) para 19.

Martin, Wayne and Sandor Gurbai, ‘Surveying the Geneva

Impasse: Coercive Care and Human Rights' (2019) 64

International Journal of Law and Psychiatry 117-128, 118.



76

71

78
79
80

81

82

83

84

85

86

87
88

89

90

91

Tomuschat, Human Rights: Between Idealism and

Realism (Oxford University Press, 2008) 220.

Martin, Wayne and Sandor Gurbai, ‘Surveying the Geneva

Impasse: Coercive Care and Human Rights' (2019) 64

International Journal of Law and Psychiatry 117-128, 118.

Ibid.

Ibid 127.

See eg, A Plumb, ‘UN Convention on the Rights of Persons with Disabilities:
Out of the Frying Pan and into the Fire? Mental Health Service Users and
Survivors Aligning with the Disability Movement in H Spandler, J Anderson
and B Sapey (eds), Madness, distress and the politics of disablement (Policy
Press, 2015) 183-198; Charlene Sunkel, ‘The UN Convention: A Service
User Perspective’ (2019) 18(1) World Psychiatry 51. Cf. T Minkowitz, ‘The
United Nations Convention on the Rights of Persons with Disabilities and
The Right To Be Free From Non-consensual Psychiatric Interventions’

(2007) 34(2) Syracuse Journal of International Law and Commerce 405.
Martin, Wayne and Sandor Gurbai, "Surveying the Geneva

Impasse: Coercive Care and Human Rights’ (2019) 64 International

Journal of Law and Psychiatry 117-128, 118, 127.

See eg, Alex Ruck Keene, ‘Disability rights, mental health treatment and
the United Nations #RonR2019" ‘The Mental Elf Blog’ (15 August 2019).
Retrieved from: https://www.nationalelfservice.net/mental-health/
disability-rights-mental-health-treatment-and-the-united-nations-ronr2019/
(accessed 3/10/2018); Szmukler, G. (2019). “Capacity”, “best interests”,
“will and preferences” and the UN Convention on the Rights of Persons with
Disabilities. World Psychiatry, 18(1), 34—41; Pdras D, Gooding P. Mental
health and human rights in the 21st century. World Psychiatry 2019;18:42-3.
Szmukler, G. (2019). “Capacity”, “best interests”, “will and preferences”
and the UN Convention on the Rights of Persons with Disabilities.

World Psychiatry, 18(1), 34—41. This paper appeared in a forum of the
journal of World Psychiatry entitled, Substitute Decision-Making in
Psychiatry: Statements by Un Bodies and their Practical Implications.
Multiple respondents to Szmukler’s paper were published alongside his
article, creating an informative snapshot of the debate among some
prominent commentators. The brief commentaries respond to Szmukler’s
article, and seek to reconcile the CRPD Committees interpretation with
psychiatric practice and current legal norms. As such, the articles range
from highly critical of the CRPD Committee position, to a defence of it.
Gooding P, McSherry B, Roper C. Preventing and reducing “coercion” in
mental health services. Acta Psychiatr Scand 2020; (forth.); for an expanded
version of this report, see Gooding P, McSherry B, Roper C, and Grey F.
Alternatives to Coercion in Mental Health Settings: A Literature Review.
Melbourne: Melbourne Social Equity Institute, University of Melbourne, 2018.
Easterbrook PJ, Gopalan R, Berlin JA., & Matthews DR. Publication

bias in clinical research. The Lancet 1991; 337(8746): 867-872.

Gooding P, McSherry B, Roper C. Preventing and reducing “coercion” in
mental health services. Acta Psychiatr Scand 2020; (forth.); for an expanded
version of this report, see Gooding P, McSherry B, Roper C, and Grey F.
Alternatives to Coercion in Mental Health Settings: A Literature Review.
Melbourne: Melbourne Social Equity Institute, University of Melbourne, 2018.
Ibid..

See eg, Maguire T, Young R, Martin T. Seclusion Reduction in a

Forensic Mental Health Setting. J Psychiatr Ment Health Nurs.

2012; 19(2) 97-108; Qllson H, Schén UK. Reducing Violence in

Forensic Care - How Does It Resemble the Domains of a Recovery-

Oriented Care. J Ment Health. 2016; 25(5): 506—11.

Martin A, Krieg H, Esposito F, Stubbe D, Cardona L. Reduction of Restraint
and Seclusion Through Collaborative Problem Solving: A Five-Year
Prospective Inpatient Study. Psychiatr Serv. 2008; 59(12): 1406-12.

See eg, Mann-Poll PS, Smit A, Noorthoorn EQ, Janssen WA, Koekkoek B,
Hutschemaekers GJM. Long-Term Impact of a Tailored Seclusion Reduction
Program: Evidence for Change? Psychiatr Q. 2018; 89(3): 733—-46; Gjerberg
G, Hem MH, Farde R, Pedersen R. How to Avoid and Prevent Coercion in
Nursing Homes: A Qualitative Study. Nurs Ethics. 2013; 20(6): 632—44.
Norredam M, Garcia-Lopez A, Keiding N, Krasnik A. Excess Use of

Coercive Measures in Psychiatry among Migrants Compared with

Native Danes. Acta Psychiatr Scand. 2010; 121(2): 143-51.

92

93

94

95

96

97

99

100
101

102
103

104

105

See eg, Kleintjes, S, C Lund and L Swartz, ‘Organising for Self-Advocacy

in Mental Health: Experiences from Seven African Countries’ (2013)

16(3) African Journal of Psychiatry 187; Puteh, Ibrahim, M Marthoenis

and Harry Minas, ‘Aceh Free Pasung: Releasing the Mentally Il from
Physical Restraint’ (2011) 5 International Journal of Mental Health

Systems 10; Suryani, Luh Ketut, Cokorda Bagus Jaya Lesmana and Niko
Tiliopoulos, ‘Treating the Untreated: Applying a Community-Based,
Culturally Sensitive Psychiatric Intervention to Confined and Physically
Restrained Mentally IIl Individuals in Bali, Indonesia’ (2011) 261(2)

European Archives of Psychiatry and Clinical Neuroscience 140.

See eg, Noorthoorn EQ, Voskes Y, Janssen WA, Mulder CL, van de Sandre
R, Nijman HL, et al. Seclusion Reduction in Dutch Mental Health Care:

Did Hospitals Meet Goals? Psychiatr Serv. 2016; 67(12): 1321-27; Bariffi

FJ, Smith MS. Same Old Game but with Some New Players — Assessing
Argentina’s National Mental Health Law in Light of the Rights to Liberty and
Legal Capacity under the UN Convention on the Rights of the Persons with
Disabilities. Nord J Hum Rights. 2013; 31(3): 325—342; Thomsen CT, Benros
ME, Maltesen T, Hastrup LH, Andersen PK, Giacco D, et al. Patient-controlled
Hospital Admission for Patients with Servere Mental Disorders: A Nationwide
Prospective Multicentre Study. Acta Psychiatr Scand. 2018; 137(4): 355-63.
Sledge WH, Tebes J, Rakfeldt J, Davidson L, Lyons L, Druss B. Day Hospital/
Crisis Respite Care Versus Inpatient Care, Part |: Clinical Outcomes.

Am J Psychiatry. 1996; 153(8): 1065—73; Sledge WH, Tebes J, Wolff N,
Helminiak TW. Day Hospital/Crisis Respite Care Versus Inpatient Care,

Part II: Service Utilization and Costs. Am J Psychiatry. 1996; 153(8):
1074-83; Johnson S, Nolan F, Piling S, Sandor A, Hoult J, McKenzie N, et

al. Randomised Controlled Trial of Acute Mental Health Care by a Crisis
Resolution Team: The North Islington Crisis Study. BMJ. 331(7517): 1-5.
Swartz MS, Swanson JW, Hannon MJ. Does Fear of Coercion

Keep People Away from Mental Health Treatment? Evidence

from a Survey of Persons with Schizophrenia and Mental Health
Professionals. Behav Sci Law. 2003; 21(4): 459-72.

Gjerberg G, Hem MH, Farde R, Pedersen R. How to Avoid and Prevent
Coercion in Nursing Homes: A Qualitative Study. Nurs Ethics. 2013;

20(6): 632—44; Lay B, Nordt C, Rgssler W. Variation in Use of Coercive
Measures in Psychiatric Hospitals. Eur Psychiatry. 2011; 26(4): 244-51.

Len Bowers, ‘Safewards: A New Model of Conflict and

Containment on Psychiatric Wards' (2014) 21(6) Journal

of Psychiatric and Mental Health Nursing 499

Len Bowers, Karen James, Alan Quirk,Alan Simpson, SUGAR, Duncan
Stewart and John Hodsoll, ‘Reducing Conflict and Containment Rates on
Acute Psychiatric Wards: The Safewards Cluster Randomised Controlled
Trial’ (2015) 52(9) International Journal of Nursing Studies 1412.

Feras Ali Mustafa, ‘The Safewards Study Lacks Rigour Despite its Randomised
Design’(2015) 52(12) International Journal of Nursing Studies 1906.

Ibid, 1906.

Justine Fletcher, Matthew Spittal, Lisa Brophy, Holly Tibble, Stuart Kinner,
Steve Elsom and Bridget Hamilton, ‘Outcomes of the Victorian Safewards
Trial in 13 Wards: Impact on Seclusion Rates and Fidelity Measurement’
International Journal of Mental Health Nursing. 2017; 26(5): 461-71.

Ibid.

National Technical Assistance Center, Six Core Strategies to Reduce the Use
of Seclusion and Restraint Planning Tool (Alexandria, VA: National Association
of State Mental Health Program Directors, 2005) <https://www.nasmhpd.
org/content/six-core-strategies-reduce-seclusion-and-restraint-use>.
National Technical Assistance Center. Six Core Strategies to Reduce the Use
of Seclusion and Restraint Planning Tool. Alexandria, VA: National Association
of State Mental Health Program Directors; 2005. Retrieved from: <https://
www.nasmhpd.org/content/six-core-strategies-reduce-seclusion-and-
restraint-use> [Accessed 15 April 2019]. Sanaz Riahi et al, ‘Implementation
of the Six Core Strategies for Restraint Minimization in a Specialized Mental
Health Organization’ (2016) 54(10) Journal of Psychosocial Nursing and
Mental Health Services 32; Wieman DA, Camacho-Gonsalves T, Huckshorn
KA et al. Multisite study of an evidence-based practice to reduce seclusion
and restraint in psychiatric inpatient facilities. Psychiatr Serv 2014;65:345-
51; T Maguire, R Young and T Martin, ‘Seclusion Reduction in a Forensic
Mental Health Setting’ 19(2) Journal of Psychiatric and Mental Health
Nursing 97; Clive G Long et al, ‘Reducing the Use of Seclusion in a Secure
Service for Women' (2015) 11(2) Journal of Psychiatric Intensive Care 84.
Melbourne Social Equity Institute, Seclusion and Restraint

Project: Report (University of Melbourne, 2014).



106 For nurse-drive initiatives, see eg., Lewis, Maureen, Karin Taylor and Joyce
Parks, ‘Crisis Prevention Management: A Program to Reduce the Use of
Seclusion and Restraint in an Inpatient Mental Health Setting’ (2009)
30(3) Issues in Mental Health Nursing 159; Schout, Gert, Ellen Meijer and
Gideon de Jong, ‘Family Group Conferencing—Its Added Value in Mental
Health Care’ (2017) 38(6) Issues in Mental Health Nursing 480; Boumans,
Christien E et al, ‘Reduction in the Use of Seclusion by the Methodical
Work Approach’ (2014) 23(2) International Journal of Mental Health
Nursing 161; Maguire T, Young R, Martin T. Seclusion reduction in a forensic
mental health setting. J Psychiatr Ment Health Nurs 2012 19:97-106.

107 Bradley Foxlewin, What Is Happening at the Seclusion Review
That Makes a Difference?: A Consumer Led Research Study (ACT
Mental Health Consumer Network, 2012) ('What Is Happening
at the Seclusion Review That Makes a Difference?’).

108 Azeem MW, Aujla A, Rammerth M et al. Effectiveness of six core
strategies based on trauma informed care in reducing seclusions and
restraints at a child and adolescent psychiatric hospital. J Child Adolesc
Psychiatr Nurs 2011;24:11-5; Wisdom JP, Wenger D, Robertson D et al.

The New York State Office of Mental Health Positive Alternatives to
Restraint and Seclusion (PARS) project. Psychiatr Serv 2015;66:851-6.

109 Azeem MW, Aujla A, Rammerth M et al. Effectiveness of six core strategies
based on trauma informed care in reducing seclusions and restraints at a
child and adolescent psychiatric hospital. J Child Adolesc Psychiatr Nurs
2011;24:11-5; Maguire T, Young R, Martin T. Seclusion reduction in a forensic
mental health setting. J Psychiatr Ment Health Nurs 2012 19:97-106;

Riahi S, Dawe IC, Stuckey Ml et al. Implentation of the six core strategies
for restraint minimization in a specialized mental health organization. J
Psychosoc Nurs Ment Health Serv 2016;54:32-9; Wieman DA, Camacho-
Gonsalves T, Huckshorn KA et al. Multisite study of an evidence-based
practice to reduce seclusion and restraint in psychiatric inpatient facilities.
Psychiatr Serv 2014;65:345-51; Wisdom JP, Wenger D, Robertson D et

al. The New York State Office of Mental Health Positive Alternatives to
Restraint and Seclusion (PARS) project. Psychiatr Serv 2015;66:851-6.

110 Borckardt JJ, Madan A, Grubaugh AL et al. Systematic
investigation of initiatives to reduce seclusion and restraint in a
state psychiatric hospital . Psychiatr Serv 2011;62:477-83

111 Schneeberger AR, Kowalinski E, Frolich D et al. Aggression and violence
in psychiatric hospitals with and without open door policies: A 15-
year naturalistic observational study. J Psychiatr Res 2017;95:189-95;
Huber CG, Schneeberger AR, Kowalinski E. Suicide risk and absconding
in psychiatric hospitals with and without open door policies: A 15
year, observational study. Lancet Pscyhiatry 2016;3:842-9.

112 Huber CG, Schneeberger AR, Kowalinski E. Suicide risk and absconding
in psychiatric hospitals with and without open door policies: A 15
year, observational study. Lancet Pscyhiatry 2016;3:842-9.

113 Ibid.

114 Schneeberger AR, Kowalinski E, Frolich D et al. Aggression and violence
in psychiatric hospitals with and without open door policies: A 15-year
naturalistic observational study. J Psychiatr Res 2017;95:189-95

115 Ibid.

116 Thomas Pollméacher and Tilman Steinert, ‘Arbitrary Classification of Hospital
Policy Regarding Open and Locked Doors' (2016) 3(12) The Lancet Psychiatry
1103. Cf Christian G Huber et al, ‘Authors’ Reply’, above n Christian G
Huber et al, ‘Arbitrary Classification of Hospital Policy Regarding Open and
Locked Doors — Authors’ Reply’ (2016) 3(12) The Lancet Psychiatry 1103.

117 See, eg, Thornicroft et al, above n 108.

118 For a discussion of this point, see Gooding P, McSherry B, Roper C, and
Grey F. Alternatives to Coercion in Mental Health Settings: A Literature
Review. Melbourne: Melbourne Social Equity Institute, University of
Melbourne, 2018, 110. See also Szmukler, G. Involuntary Detention and
Treatment: Are We Edging Toward a “Paradigm Shift”? Schizophrenia
Bulletin (online first - sbz115) 2020, 3 <https://academic.oup.com/
schizophreniabulletin/advance-article/doi/10.1093/schbul/sbz115/5696778>

119 See http://www.who.int/mental_health/policy/quality_rights/en/.

120 Ibid.

121 WHO QualityRights Tool Kit (World Health Organization 2012, https://
www.who.int/mental_health/publications/QualityRights_toolkit/en/);
Human Rights — WHO QualityRights core training — for all services and
all people (2019, World Health Organization, https://apps.who.int/iris/
bitstream/handle/10665/329538/9789241516693-eng.pdf) pp. v-vi; ii-v

122 WHO QualityRights Tool Kit (World Health Organization 2012, https://
www.who.int/mental_health/publications/QualityRights_toolkit/en/) p. 3.

123 Ibid.

124 1bid, pp. 6-8, 20 28, 30.

125 Ibid, pp. 4-5

126 See also standards 2.4, 3.2, 4.3, 4.5: ibid, pp. 79, 81-4.

@ World Psychiatric Association

127 WHO QualityRights Tool Kit (World Health Qrganization
2012, https://www.who.int/mental_health/publications/
QualityRights_toolkit/en/) pp. 39-40.

128 Transforming Services and Promoting Human Rights — WHO QualityRights
Training and Guidance: Mental Health and Social Services (World Health
Organization 2019, https://qualityrights.org/wp-content/uploads/
FinalSPECIALISED_Transforming-services_Promoting-Rights2019.pdf).

129 "WHO QualityRights’ (World Health Organization
2019, https://qualityrights.org/).

130 Human Rights — WHO QualityRights core training — for all services and
all people (2019, World Health Organization, https://apps.who.int/iris/
bitstream/handle/10665/329538/9789241516693-eng.pdf) p. xix

131 Ibid.

132 Ibid.

133 Legal Capacity and the Right to Decide — WHO QualityRights core training:

mental health and social services (2019, World Health Organization, https://
apps.who.int/iris/bitstream/handle/10665/329539/9789241516716-eng.pdf)

134 Freedom from Coercion, Violence and Abuse — WHO QualityRights
core training: mental health and social services (2019, World
Health Organization, https://apps.who.int/iris/bitstream/
handle/10665/329582/9789241516730-eng.pdf)

135 Ibid, pp. 43-4.

136 Strategies to End Seclusion and Restraint — WHO QualityRights
Specialized Training (2019, World Health Organization, https://apps.who.
int/iris/bitstream/handle/10665/329605/9789241516754-eng.pdf).

137 WHO QualityRights Tool Kit (World Health Organization 2012, https://www.

who.int/mental_health/publications/QualityRights_toolkit/en/) p. 3.
138 https://qualityrights.org/in-countries/gujarat-india/; https://
qualityrightsgujarat.wordpress.com/about/
139 Michael EInemais Fawzy, ‘Quality of Life and Human Rights
Conditions in a Public Psychiatric Hospital in Cairo’ (2015) 8(4)
International Journal of Human Rights in Healthcare 199-217.



Zan
N\




	Summary of Key Points
	1.	Introduction
	2.	Understanding coercion in mental health
	2.1	Types of coercion
	2.2	Finding common ground to support alternatives to coercion


	3.	Clinical, moral and legal grounds for alternatives to coercion
	3.1	Motivations for finding alternatives to coercion
	3.2	Concerns about the push to minimise or end coercion in mental health treatment


	4.	The research base for implementing alternatives to coercion
	4.1	Limitations of existing studies
	4.2	Evidence for Implementing Alternatives to Coercion in Hospital-Based Settings
	4.3	Evidence for Legislative Change
	4.4	Evidence for National Policy Initiatives
	4.5	The World Health Organisation (WHO) QualityRights Initiative


	5.	Conclusions: Opportunities for improving practice, conditions, care and links with community supports


	Endnotes



